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Typical situations of collective damage

" Dispersed damage — the washing powder package
contains a little bit less than it should; the cell phone bill or
the electricity bill is slightly overcharged etc.

® Mass damage — Diesel emissions scandal; Train.and
airplane accidents etc.
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Benefits of collective actions

" help to overcome rational apathy

" make access to justice easier

" help courts to handle mass claims properly

" help preventing companies from breaking the law
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Background of the new Directive on representative actions

®" No European legal action instrument for the bundled
assertion of claims for damages until the new
Directive

» The Injunctions Directive 2009/22/EC (successor of the Injunetions
Directive 98/27/EC) only provided for Injunctive relief

» The Antitrust Damages Directive 2014/104/EU does not £ontaif
such an instrument

» The Commission Recommendation from June 2013 is het strictly
binding on the Member States

» at national level exists great diversity — some Member States
(Germany!) are still without such an instrument

» Risk of abuse of collective actions is traditionally much emphasized
in Europe
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Major innovation of the new Directive

Collec tive Consumer Ac tions  BEATE GSELL

® The Directive obliges Member States to provide representative
actions for redress measures such as ‘compensation, repair,
replacement, price reduction, contract termination or
reimbursement of the price paid‘ and

" to make consumers benefit from the respective redress
measures without them having to bring a separate action

" The new European representative action mechanism stands
alongside existing national instruments
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Personal and material scope of the new Directive

" The scope is limited to B2C transactions — Companies as victims
of cartels are not covered!

" The scope is limited to the violation of European Union Law —
violation of national Tort Law is not covered!

" The scope is limited to the violation of collective consumer
interests —~Member States may require a quorum of injured
consumers




Territorial scope of the new Directive & standing

® Domestic and cross-border infringements are covered by the
Directive.

® Only Qualified Entities (QE) designated by the Member States =
consumer organisations have standing under the Directive =
continuation of the Injunctions Directive 2009/22/EC system —
consumers themselves cannot bring collective actions

" The new Directive states uniform qualitative designation
criteria for those QE to be entitled to bring cross-border
actions

" The new Directive requires mutual recognition of the standing
of such QE within the European Union

1] 1 sl | ———"
Representation of the affected consumer under the new Directive

" Representative actions for injunctive relief do not require a mandate by the
affected consumers = continuation of the Injunctions Directive 2009/22/EC
system

® As to representative redress actions the Directive leaves the choice of the
representation model to the Member States

» opt-in and opt-out mechanisms or ‘a combination of the two’ andeven Mandate-
free representative actions are allowed

» the timing and mode of the consumer's consent or refusal to-be' representediis up
to the Member States

» If consumers have to actively opt in at an early stage, this considerably reduces
the number of consumers represented

» In Germany, the timing of the opt-in is one of the main points of disptite fegarding
the implementation of the Directive! 8
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Limitation periods under the new Directive

" Mandate-free representative actions for injunctive
relief stop the limitation period for the individual
claims of the affected consumers

" Ambiguity of interpretation as to representative

actions for redress measure
» In an opt-in system, does the representative action stop'the
limitation period for the individual claims of all group members or

only those who join?
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Disclosure of evidence under the new Directive
" The course of the proceedings is mainly left to the
Member States
" The competent court must have the authority to order
the disclosure of evidence by the opposing party or a
third party at the request of the claimant QE or the

defendant, but only
» subject to the requirement of the QE having provided ‘redsonably

available evidence sufficient to support a representative action’ and
» to the extent that this is ‘in accordance with national progedural law,
subject to the applicable Union and national rules on confidentiality.

and proportionality’
10
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Effects of final decisions under the new Directive

" The Directive does not generally deal with res iudicata

" Yet, Member States shall ensure that final decisions
establishing ‘an infringement harming collective
interests of consumers can be used by all parties as
evidence in the context of any other action before
their national courts or administrative authorities to
seek redress measures against the same trader for
the same practice, in accordance with national law on
evaluation of evidence’.

1"
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Redress settlements under the new Directive

®" The Dutch WCAM has shown that collective amicable
settlements can be an effective tool to deal with mass
damage events.

" The new Directive does not contain any provisions for
out-of-court settlements.

" The new Directive provides for a collective in-court
settlement-mechanism.

" The settlement can be proposed either jointly by the
parties, that is the QE and the trader, or by the
competent court

12




My

Redress settlements under the new Directive

" Redress settlements are subject to scrutiny and approval
by the competent court

" An assessment is required as to whether the pertinent
settlement ‘is contrary to mandatory provisions of national
law, or includes conditions which cannot be enforced’.

" In contrast, it is left to the Members States whether the
competent court may refuse to approve a settiement on
the grounds that the settlement is unfair’.

" |t is also left to the Member States to offer the consumer
the possibility to opt out from the settlement.

13
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Funding & Costs under the new Directive

® Sufficient funding is of key importance for the success of
every collective redress instrument.

" Even the best-designed and most far-reaching consumer
protection tool cannot work if entities with standing are
discouraged from suing for reasons of financial scarcity.

" The funding issue is also about the equality of the parties
in the sense of fair trial and a level playing field of
possibilities for both parties to conduct the process
successfully=QEs must be equipped to stand up to large
companies in court i




Funding & Costs under the new Directive

® The Directive mandates an institutional non-profit and independent
character of the QEs.

" The individual consumer must not be burdened with the costs of the
representative action.

" |Instead, QEs are only allowed to require consumers who have expressed
their wish to be represented ‘to pay a modest entry fee or similar charge in
order to participate in that representative action’.

" The Directive all the same follows the loser pays-principle.

" The Directive leaves it to the Member States, whether they allow third party
funding or not and

= whether they designate ‘outstanding redress funds that are not recovered’
for the funding or representative actions or not.

15
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Funding & Costs under the new Directive

" The Directive requires the Member States to ‘take measures aiming
to ensure that the costs of the proceedings related to representative
actions do not prevent qualified entities from effectively exercising
their right to seek’ the pertinent measures provided for in the
Directive.

» Is there sufficient protection under the Directive against a‘structural risk’of
underfunding of QEs?7??

16
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Funding & Costs under the new Directive

" The Directive prohibits direct funding by competitors of the defendant
or by a funding provider who is dependent on the defendant.

" Remaining vagueness of the conditions and limits of third-party
funding:

» |s it allowed under the Directive to charge consumers — in the ¢ontext of
third-party funding — a proportion of the funding costs by dedueting them
from the individual compensation sum and thus actually bylakind of
contingency fees???

17
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Funding & Costs under the new Directive

® The Member States shall ensure, that ‘conflicts of interests are
prevented’ and

® that funding by such funding providers that ‘have an economic interest
in the bringing or the outcome of the representative action for redress
measures does not divert the representative action away from the
protection of the collective interests of consumers’.

" Remaining vagueness of the conditions and limits of third-party
funding:

» |s the structural risk of a conflict of interest resulting from the mere profit
interest of a litigation funder sufficient to consider such commercial litigation
funding models inadmissible under the Directive???

18
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Overall assessment of the new Directive

" |s is a major step forward in collective redress that
consumer organisations will be able to bring
representative actions for redress anywhere in the EU.

® Since the Directive gives the Member States a lot of
leeway it will be to a considerable extent left to the
individual Member State to decide whether to swing the
pendulum more in the direction of effective redress or
more in the direction of combating the risk of abusive
litigation.

" The Directive does not sufficiently combat the risk of
structural underfunding of QEs. "

nnnnnnn
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Transposition of the Directive into national law

" The deadline for implementation has expired on
25.12.2022.

® The large majority of EU member states have not yet
implemented the Directive, including Germany.

® In Germany, there is so far only a draft law
(Regierungsentwurf) for the implementation of the
Directive

20
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Some key features of the German draft law

" The scope of representative actions for redress measures
has been extended to the protection of small companies =
those that employ fewer than 50 people and whose annual
sales or annual balance sheet do not exceed €10 million.

" The scope of representative actions for redress measures
has been extended to the violation of national private law.

21
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Some key features of the German draft law

® Consumers are required to opt-in to representative actions
for redress measures at an early stage of the proceedings.

® Suspension of limitation is only granted to those group
members who actually join the representative action.

" Third party funding is admitted.

22
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- O|= class action vs. 7+ & representative action

« Class Actions, United States

v Federal Rules of Civil Procedure, Rule 23. Class Actions

- Representative Actions for the protection of the collective interests of
consumers, EU

v The European Directive on representative actions (EU) 2020/1828
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« US class action
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